STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

March 13, 2015

Board of Land and Natural Resources GL S-5844
State of Hawaii
Honolulu, Hawaii Hawai’i

(1) Progress Report to the Board of Land and Natural Resource and Decision
Making on Outstanding County of Hawaii Building, Electrical and
Plumbing Code Violations at Naniloa Hotel;

(2) Decision Making on Lessee’s request for Consent to Mortgage;

(3) Decision Making on Lessee’s request for approval of Plans and
Specifications for Mauna Loa Tower and Related Renovation Work;
General Lease No. S-5844, WHR LLC, Lessee; Waiakea, South Hilo,
Hawaii, Tax Map Keys: 3'4/2-1-01:12 and 2-1-05:13, 16,17, 27, 32, 46

LEGAL REFERENCE:

Chapter 171, HRS, including but not limited to sections 171-6, -22; terms and conditions
of the subject Lease

LOCATION:
Portion of Government lands situated at Waiakea, South Hilo, Hawaii, identified by Tax
Map Key: (3) 2-1-01:12 and 2-1-05:13, 16, 17, 27, 32, 46, as shown on the attached map
labeled Exhibit 1.

AREA:

68.926 acres (net area after exclusions), more or less.

TRUST LAND STATUS:

Section 5(b) lands of the Hawaii Admission Act

DHHL 30% entitlement lands pursuant to the Hawaii State Constitution: NO

D-10
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CHARACTER OF USE:

Hotel and golf course purposes.

TERM OF LEASE:

65 years, commencing on February 1, 2006 and expiring on January 31, 2071.

ANNUAL RENTAL:

$500,000 minimum base rent, or 2% of gross revenues, whichever is greater, due in semi-
annual payments.

USE OF LOAN PROCEEDS:

Loan proceeds of up to $16,000,000,' of which $10,068,324 is for hard costs of the hotel
renovation, $431,500 is for soft costs of the renovation. WHR LLC has represented that
the balance, if any, of up to $7,557,881 is reserved for future renovation costs that are
presently undetermined.

BACKGROUND:

At the Board of Land and Natural Resources’ meeting of November 14, 2014, under
agenda item D-5, Land Division staff provided a status report on the performance bond*
and improvement bond required under the lease, and the outstanding County of Hawaii
building, electrical and plumbing code violations. Staff additionally recommended
approval of the plans and specifications submitted by lessee WHR LLC (WHR) for the
Naniloa Hotel fire alarm and sprinkler system, renovations to the lobby, Kilauea Tower
exhaust ventilation duct demolition, and roofing permit.

WHR’s representative, Ed Bushor, and his counsel, Michael Lam, were present at the
meeting. They explained that Board approval of the plans and specifications for the
foregoing work was all that was needed to commence demolition and renovations in the
first phase. Mr. Bushor represented that he had approximately 110 subcontractors and
employees (all local hires) standing by to start work. Mr. Bushor additionally explained
that improvement bonds in the amount approximately $2.5 million would be issued for
the initial phase of renovation, and that an additional $8 million would be bonded for
future renovations to the Mauna Loa Tower. Mr. Bushor added that the plans for the
Mauna Loa Tower renovations should be completed by January 1, 2015. A copy of the
unofficial minutes from the November 14, 2015 meeting regarding this item is attached

1 “The maximum aggregate amount of the Loan shall not exceed the lesser of (i) 64% of the costs
approved by Lender in its sole discretion, (ii) 60% of the appraised value of the Project, on an "as
completed" basis, or (iii) $16,000,000.” WHR has an option to borrow an additional $2,415,000 under
certain conditions specified in the Loan Agreement.

2 As explained in the November 14, 2014 submittal, WHR had posted the required performance bond in
the amount of $1 million as of the date of the meeting.
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as Exhibit 2.

After the staff report, testimony from Mr. Bushor, Mr. Lam and others, the Board
approved the staff recommendation, as amended. Specifically, the Board stated:

Approved as amended. The Board amended the staff submittal by adding
a condition that lessee return to the Board (for the Board’s review,
approval or rejection) no later than the second meeting in March 2015
with: (i) a progress report on the County of Hawaii violations (building,
plumbing, electrical, etc.); (ii) an improvement bond covering the Mauna
Loa tower renovations represented by Mr. Bushor to be in the range of
$8.0 million; and (iii) a timetable for all further construction of
improvements. Staff shall present these matters to the Board for its review
and decision as an action item, and not merely as an informational status
report. Finally, the Board noted that these items may be presented in two
parts at Board meetings occurring on and before the second meeting in
March of 2015, but stressed that lessee must have returned to the Board
and completed all the aforesaid requirements no later than the second
meeting in March of 2015 3

Staff now returns with a progress report as directed, and also presents WHR’s request for
consent to mortgage.

REMARKS:

Improvement Bonds

On November 21, 2014, WHR posted two improvement bonds, one in the amount of
$1,208,998* and another in the amount of $1,353,657,” for a portion of its planned
renovations to the hotel, and additionally posted the Personal Payment, Performance and

3 Staff informed WHR about planning to address the BLNR on March 13, 2015 and asked WHR to
submit to staff:
(i) a progress report from the County of Hawaii on the outstanding violations, orders and fines (code
issues involving building, plumbing electrical, etc.);
(ii) an improvement bond covering the Mauna Loa tower renovations represented by Mr. Bushor to be in
the range of $8.0 million;
(iii) a timetable for all further construction of improvements;
(iv) a list and count of workers at the job site for the month of December 2014 broken down by type of
construction trade or position (if hotel worker); and
(v) final, professionally signed and stamped construction plans for the next phase involving work on the
Mauna Loa Tower for about $8.0 million. See Exhibit 3

4 This bond covers: “Architectural and Design Services, Bid Services, Tub Sample, Porte Cochere and
Entry, Lobby Demolition, Framing and Material Deposits, Lobby FF&E Deposit, Roofing Material
Deposit, Exterior Painting and Waterproofing, Fire Alarm Panel Test and Relocation.”

5 This bond covers: “Lobby Construction, Lobby FF&E, Public Restrooms Construction, Pool Tile,
Roofing.”
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Completion Guaranty of WHR’s principal, Ed Bushor, in the amount of $1,115,356
regarding the incomplete renovations to the Naniloa Hotel’s Kilauea Tower.

WHR has not yet provided an improvement bond for the Mauna Loa Tower renovations.
However, WHR represents that this improvement bond will be posted shortly after Board
approval of the plans and specifications for this phase of the work.

Qutstanding County of Hawaii Violations

Staff conducted site visits on December 11, 2014 and February 6, 2015 and observed that
the main lobby of the hotel had been sealed off for renovation work and a temporary
lobby had been established at another location in the hotel. Staff noted that the main
lobby area had been gutted and that a new stairway to the lower level or banquet room of
the hotel was under construction. During both visits, staff observed approximately six
construction workers on site. Additionally, the Department’s engineering consultants,
Brown and Caldwell, conducted a site visit on February 26, 2015 and reported that there
did not appear to be much working going on at the time of the inspection.

WHR provided a summary of employees, subcontractors and consultants present at the
premises for the month of December 2014. See Exhibit 4 attached. The summary
indicates that there were a total of 129 workers on the property in that month.®

WHR states that it has continued to work with the County of Hawaii to resolve building,
electrical and plumbing code violations. Attached as Exhibit 5 is WHR’s status of the
County violations. In short, to the extent WHR’s report is accurate, the County does
appear to be willing to allow WHR to cure most violations during the construction
period. In any event, if the County were to pursue or enforce any of the violations, orders
or fines against the Department, the Board would be able to, among other remedies
available,’ call the performance bond to protect the State’s interests. Attached as Exhibit
5-A is a photographic Project Update as of February 23, 2015 prepared by WHR.

Request for Consent to Mortgage and Estoppel Certificate

WHR is seeking to borrow up to $16,000,000 from Hall Hilo, LLC under a Construction
Loan Agreement (CLA), Promissory Note, Leasehold First Mortgage, Assignment of
Rents, Security Agreement, Financing Statement and Fixture Filing, and related financing
instruments. The loan is conditioned on WHR providing evidence reasonably
satisfactory to the lender that WHR has invested equity of at least $9,266,000 in the
property, including $6,950, 000® for the purchase price of the land and improvements, and
a cash contribution of $2,316,000 to construct and renovate the project.

6 The 129 workers included both construction workers and hotel staff.

7 Other remedies that would be available upon such an event would be to call the lease into default, or
call upon the indemnity obligations owed by the lessee to the Department and the State of Hawaii as the
landlord.

8 Staff understands that the purchase price of the lease and improvements out of bankruptcy was
$5,200,000, so it is not clear why the larger figure of $6,950,000 is used in the CLA.
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The loan proceeds are to be disbursed pursuant to a budget for the project specified in the
CLA. See Estimated Budget attached as Exhibit 6. The estimated construction budget is
$10,449,824. However, approximately $431,500 of this amount is “soft costs” for
information technology and audio visual equipment. If the soft costs of $431,500 are
deducted from the total renovation budget, the remaining hard construction costs are
about $10,068,324.

Staff inquired why WHR requires a loan of up to $16,000,000 for a hotel renovation with
budgeted hard costs of $10,068,324 (or combined hard and soft costs of $10,449,824).
See Exhibit 7. Other peculiarities noted by staff (within the terms and conditions of the
CLA) include a $240,000 development fee payable to WHR’s affiliated developer, a
$240,000 loan commitment fee payable to lender, and the possibility of WHR borrowing
up to an additional $2,415,000 that does not appear to be expressly construction related.
In response to these concerns, WHR’s and the lender’s counsel represented that the
lender will monitor this construction loan very closely through the lender’s own
consultant to ensure that all loan proceeds are used for items listed in the approved
construction budget. Additionally, loan proceeds will only be disbursed upon WHR’s
presentation of invoices and receipts to the lender. WHR’s counsel suggested that there
will likely be additional renovation costs for the Kilauea Tower which have not yet been
determined.

WHR also sought approval of an estoppel certificate to be issued to the lender by the
Board. The estoppel certificate would essentially affirm that WHR is in full compliance
with the lease and there are no defaults. In this case, however, WHR is not in full
compliance with the lease due to the outstanding County building, electrical and
plumbing code violations, and the incomplete nature of the construction of
improvements.” Staff and representatives of WHR met on this item and decided to
prepare a forbearance agreement in which the Board would agree not to pursue the lease
default stemming from the County violations provided that WHR worked to cure the
violations in accordance with a program approved by the County. As a result of this
meeting, WHR withdrew its request for an estoppel certificate. Staff will return to the
Board at a later meeting with a form of forbearance agreement for the Board’s review and
approval.

Plans Submission to BLNR for Review and Approval

Since the November 14, 2014 Board meeting, WHR has continued to work on the plans
and specifications for the hotel renovations, and has obtained or is working on obtaining
the necessary County building, electrical and plumbing permits for the 1) demolition and
construction of Mauna Loa Tower guest rooms, 2) Kilohana Room demolition, 3) Porte
cochere and front entry plans, 4) Roofing plans, 5) fire alarm and sprinkler system, and
related work. Staff has continued to forward the various iterations of the plans and
specifications to its engineering consultants, Brown and Caldwell, for review. Brown

9 Kilauea Tower has been gutted and closed off; other portions of the hotel have also been gutted to
prepare for future construction work.
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and Caldwell’s summary of the plans and specifications submitted thus far is attached as
Exhibit 8.

Timetable for Further Construction

WHR represents that it will complete the hotel renovations, with the exception of the
Kilauea Tower, by December 2015. WHR anticipates presenting plans for the Kilauea
Tower renovation at the end of 2015 and commencing the Kilauea Tower renovations on
December 1, 2015. See Naniloa Construction Phasing Schedule attached as Exhibit 9.

RECOMMENDATION: That the Board:

1. Decide whether to approve the progress report on the status of the renovation of the
lease premises;

2. Decide whether to approve WHR LLC’s request for consent to mortgage in an
amount of up to $16,000,000, with possibility of an additional $2,415,000 loan; and

3. Decide whether to approve the Plans and Specifications listed in Exhibit 8 attached
hereto relating to the lease premises.

Respectfully Submitted,
/

evin E. Mooye { 4
ASsistant AdminiStrator

APPROVED FOR SUBMITTAL:
Carty yéng, Int Chalrperson
















































































































































































































